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I Introduction

On March 13, 2008, NYSE Arca, Inc. (“NYSE Arca” or “Exchange”), through its wholly
owned subsidiary, NYSE Arca Equities, Inc. (“NYSE Arca Equities”), filed with the Securities
and Exchange Commission (“Commission”), pursuant to Section 19(b)(1) of the Securities
Exchange Act of 1934 (“Act”)" and Rule 19b-4 thereunder, a proposal to amend Commentary
.01 to NYSE Arca Equities Rule 5.2(j)(3) to modify the eligibility criteria for components of an
index underlying Investment Company Units (“Units”).® On March 24, 2008, the Exchange filed

Amendment No. 1 to the proposed rule change. The proposed rule change was published for

comment in the Federal Register on April 1, 2008.* The Commission received no comments on

the proposal. This order approves the proposed rule change, as modified by Amendment No. 1
thereto.

1. Description of the Proposal

Commentary .01 to NYSE Arca Equities Rule 5.2(j)(3) provides that NYSE Arca

Equities may approve a series of Units for listing and trading (including trading pursuant to

! 15 U.S.C. 78s(b)(2).
2 17 CFR 240.19b-4.

Units are securities that represent an interest in a registered investment company that
could be organized as a unit investment trust, an open-end management investment
company, or a similar entity, that holds securities comprising, or otherwise based on or
representing an interest in, an index or portfolio of securities or securities in another
registered investment company that holds securities. See NYSE Arca Equities 5.2(j)(3).

4 See Securities Exchange Act Release No. 57561 (March 26, 2008), 73 FR 17390.



unlisted trading privileges) pursuant to Rule 19b-4(e) under the Act,” if such series satisfies the
criteria set forth in Commentary .01 to NYSE Arca Equities Rule 5.2(j)(3). The Exchange
proposes to exclude Units and certain other securities defined in Section 2 of NYSE Arca
Equities Rule 8 (collectively, “Derivative Securities Products”)® when applying the quantitative
listing requirements of Commentaries .01(a)(A) and (B) to NYSE Arca Equities Rule 5.2(j)(3)
relating to the listing of Units based on a U.S. index or portfolio or an international or global
index or portfolio, respectively.

With respect to Commentary .01(a)(A) to NYSE Arca Equities Rule 5.2(j)(3), the
Exchange proposes to exclude Derivative Securities Products, as components, when applying the
following existing component eligibility requirements: (1) component stocks that, in the
aggregate, account for at least 90% of the weight of the index or portfolio each must have a
minimum market value of at least $75 million (Commentary .01(a)(A)(1)); (2) component stocks
that, in the aggregate, account for at least 90% of the weight of the index or portfolio each must
have a minimum monthly trading volume during each of the last six months of at least 250,000

shares (Commentary .01(a)(A)(2)); and (3) the most heavily weighted component stock must not

Rule 19b-4(e) under the Act provides that the listing and trading of a new derivative
securities product by a self-regulatory organization (“SRO”) shall not be deemed a
proposed rule change, pursuant to Rule 19b-4(c)(1) under the Act (17 CFR 240.19b-
4(c)(1)), if the Commission has approved, pursuant to Section 19(b) of the Act, the
SRO’s trading rules, procedures, and listing standards for the product class that would
include the new derivatives securities product, and the SRO has a surveillance program
for the product class. See 17 CFR 240.19b-4(e).

The following securities are included in Section 2 of NYSE Arca Equities Rule 8:
Portfolio Depositary Receipts (Rule 8.100); Trust Issued Receipts (Rule 8.200);
Commodity-Based Trust Shares (Rule 8.201); Currency Trust Shares (Rule 8.202);
Commodity Index Trust Shares (Rule 8.203); Partnership Units (Rule 8.300); Paired
Trust Shares (Rule 8.400); and Managed Fund Shares (Rule 8.600). See Securities
Exchange Act Release No. 57619 (April 4, 2008), 73 FR 19544 (April 10, 2008) (SR-
NY SEArca-2008-25) (approving, among other things, the adoption of listing standards
for Managed Fund Shares).



exceed 30% of the weight of the index or portfolio, and the five most heavily weighted
component stocks must not exceed 65% of the weight of the index or portfolio (Commentary
.01(a)(A)(3)). Component stocks, in the aggregate, excluding Derivative Securities Products,
would still be required to meet the criteria of these provisions. Thus, for example, when
determining compliance with Commentaries .01(a)(A)(1) and (2) to NYSE Arca Equities Rule
5.2(j)(3), component stocks that, in the aggregate, account for at least 90% of the remaining
index weight, after excluding any Derivative Securities Products, would be required to have a
minimum market value of at least $75 million and minimum monthly trading volume of 250,000
shares during each of the last six months, respectively. In addition, with respect to Commentary
.01(a)(A)(3) to NYSE Arca Equities Rule 5.2(j)(3), when determining the component weight for
the most heavily weighted stock and the five most heavily weighted component stocks for an
underlying index that includes a Derivative Securities Product, the weight of such Derivative
Securities Product included in the underlying index or portfolio would not be considered.

In addition, the Exchange proposes to modify the requirement in Commentary
.01(a)(A)(4) to NYSE Arca Equities Rule 5.2(j)(3), which requires that the underlying index or
portfolio include a minimum of 13 component stocks. Specifically, the Exchange proposes that
there shall be no minimum number of component stocks if: (1) one or more series of Units or
Portfolio Depositary Receipts (as defined in NYSE Arca Equities Rule 8.100) constitute, at least
in part, components underlying a series of Units; or (2) one or more series of Derivative
Securities Products account for 100% of the weight of the index or portfolio. Thus, for example,
if the index or portfolio underlying a series of Units includes one or more series of Units or
Portfolio Depositary Receipts, or if it consists entirely of other Derivative Securities Products,

then there would not be required to be any minimum number of component stocks (i.e., one or



more components comprising the underlying index or portfolio would be acceptable). However,
if the index or portfolio consists of Derivative Securities Products, other than Units or Portfolio
Depositary Receipts, and other securities that are not Derivative Securities Products (e.g.,
common stocks), then there would have to be at least 13 components in the underlying index or
portfolio.

Consistent with current Commentary .01(a)(A)(5) to NYSE Arca Equities Rule 5.2(j)(3),
all securities in the index or portfolio (including Derivative Securities Products) must
nevertheless be U.S. Component Stocks’ that are listed on a national securities exchange and
NMS Stocks, as defined in Rule 600 under the Act.?

With respect to Commentary .01(a)(B) to NYSE Arca Equities Rule 5.2(j)(3), the Exchange
proposes to exclude Derivative Securities Products, as components, when applying the following
existing component eligibility requirements: (1) component stocks that, in the aggregate,
account for at least 90% of the weight of the index or portfolio each must have a minimum
market value of at least $100 million (Commentary .01(a)(B)(1)); (2) component stocks that, in
the aggregate, account for at least 90% of the weight of the index or portfolio each must have a
minimum worldwide monthly trading volume during each of the last six months of at least
250,000 shares (Commentary .01(a)(B)(2)); and (3) the most heavily weighted component stock
must not exceed 25% of the weight of the index or portfolio, and the five most heavily weighted

component stocks must not exceed 60% of the weight of the index or portfolio (Commentary

“U.S. Component Stock” means an equity security that is registered under Section 12(b)
or Section 12(g) of the Act or an American Depositary Receipt, the underlying equity
security of which is registered under Section 12(b) or Section 12(g) of the Act. See
NYSE Arca Equities Rule 5.2(j)(3).

8 See 17 CFR 242.600(b)(47).



.01(a)(B)(3)). Thus, for example, when determining compliance with Commentaries
.01(a)(B)(1) and (2) to NYSE Arca Equities Rule 5.2(j)(3), component stocks that, in the
aggregate, account for at least 90% of the remaining index weight, after excluding any
Derivative Securities Products, would be required to have a minimum market value of at least
$100 million and minimum worldwide monthly trading volume of 250,000 shares during each of
the last six months, respectively. In addition, with respect to Commentary .01(a)(B)(3) to NYSE
Arca Equities Rule 5.2(j)(3), when determining the component weight for the most heavily
weighted stock and the five most heavily weighted component stocks for an underlying index
that includes a Derivative Securities Product, the weight of such Derivative Securities Product
included in the underlying index or portfolio would not be considered.

In addition, the Exchange proposes to modify the requirement in Commentary
.01(a)(B)(4) to NYSE Arca Equities 5.2(j)(3), which requires that the underlying index or
portfolio include a minimum of 20 component stocks. Specifically, the Exchange proposes that
there shall be no minimum number of component stocks if: (1) one or more series of Units or
Portfolio Depositary Receipts (as defined in NYSE Arca Equities Rule 8.100) constitute, at least
in part, components underlying a series of Units, or (2) one or more series of Derivative
Securities Products account for 100% of the weight of the index or portfolio. Thus, for example,
if the index or portfolio underlying a series of Units includes one or more series of Units or
Portfolio Depositary Receipts, or if it consists entirely of other Derivative Securities Products,
then there would not be required to be any minimum number of component stocks (i.e., one or
more components comprising the underlying index or portfolio would be acceptable). However,
if the index or portfolio consists of Derivative Securities Products, other than Units or Portfolio

Depositary Receipts, and other securities that are not Derivative Securities Products (e.g.,


















